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SUBJECT:  Foreign Earned Income Tax Exclusion Not Applicable to U.S. Servicemembers

1.  PURPOSE:   To provide information on the Foreign Earned Income Tax Exclusion and its inapplicability to U.S. Servicemembers.

2.  DISCUSSION:  Title 26 United States Code § 911 establishes the Foreign Earned Income Tax Exclusion.  

a. Section 911 provides that gross income earned from sources within a foreign 
country or countries is exempt from income taxes, unless the income is paid by the United States or an agency thereof to an employee of the United States.  The amount of the exclusion is listed within § 911(b)(2)(D) (for 2002, it is the first $80,000 of earned income).  U.S. servicemembers wherever assigned, including NATO PE positions (PE stands for “peacetime establishment,” which is roughly the same as a TDA slot within DoD), do not qualify for this exclusion.
b.   In 1995, the United States Tax Court held in the case Adair v. Commissioner of the Internal Revenue Service held that a U.S. government civilian employee who had transferred to NATO and became a NATO employee was eligible for the Foreign Earned Income Exclusion.  The court based its decision on the following facts.  First, the transferred employee was not an employee of the U.S. government but an employee of NATO.  Second, NATO retained the power to discipline and terminate the employment of this U.S. civilian.  Third, NATO reimbursed to the U.S. government all income it paid to the U.S. civilian as a NATO employee.  Finally, the U.S. civilian employee was employed by NATO IAW the Federal Employees International Organization Service Act (FEIOSA).  This law was enacted to encourage and authorize details and transfers of federal employees for service with international organizations.  The net effect of the FEIOSA was to make this U.S. civilian employee a NATO employee.

c.   U.S. servicemembers are employees of the United States paid by the U.S. government.  The U.S. military retains all authority to hire, fire, and discipline all U.S. servicemembers assigned to NATO PE positions NATO does not pay or reimburse payment of salaries for U.S. servicemembers assigned to NATO PE positions; and no special law has been passed to encourage U.S. servicemembers to assume a NATO PE.  

3.   For more information or assistance with this subject, contact the Legal Assistance Office, Northern Law Center, at DSN 423-4868/civlian (32) 65 72 45 57. 
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