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Northern Law Center

Preventive Law Series

Keeping You Informed On Personal Legal Affairs
Making Your Last Will

Can I Dispose of All My Property In a Will?
No.  Your Will only controls the distribution of the property considered to be in your estate at the time of your death.  Your "estate" consists of all of your property and personal belongings that you own or are entitled to possess at the time of your death.  This includes real estate, personal property, cash, bank accounts, stocks, bonds, automobiles, etc.  There are two important categories of property that are not considered to be in your estate at the time of your death, and your Will does not control the distribution of those assets.  

        Jointly owned property, such as a bank account, car, or real estate, held in the name of the testator and some other person, if held with a right of survivorship, usually passes to the surviving joint owner, regardless of the provisions of your Will.   

        There is a special type of jointly owned property, called "marital" or "community" property.  This type of asset needs to be considered if you live in a community property state:  Arizona, California, Louisiana, Michigan, Nevada, New Mexico, Texas, and Washington.  With some exceptions, community property generally means all assets and income accrued during marriage.  Your spouse is considered to own half of all community property, and obviously you may not dispose of your spouse's property in your Will.

        If you die with a life insurance policy in effect, the proceeds of the policy will be paid to the beneficiaries named in your insurance contract, regardless of the provisions of your Will.  If you want the insurance proceeds to be paid to the same people named in your Will, then you should make sure that the intended beneficiaries are named in your insurance contract.  (Although jointly owned property and insurance policies may be included in your estate for tax purposes, your Will does not control their final distribution.  You have to consider those assets separately in order to have a fully coordinated and integrated estate plan.)  

        Finally, you won't be able to leave anything to your heirs, unless your assets exceed your liabilities.  All of your debts have to be paid off, before your heirs receive anything from your estate.  For example, if your estate has $100,000 of assets and $40,000 of liabilities, then your creditors, including Uncle Sam, if you owe any income or estate taxes, get paid first; only then do your heirs receive the remaining $60,000.   

        Don't worry if your liabilities exceed your assets; you aren't going to saddle your heirs with any debts left after your death.  For example, if your estate has $40,000 of assets and $100,000 of liabilities, then your creditors get paid $40,000, and since there are no more assets left, the rest of the debts are dismissed.  (This assumes the debts were in your name only, not joint debts with one of the beneficiaries.)

May I Name My Children As Primary or Contingent Beneficiaries?
Of course, but you should consider how old you want your children to be before they actually receive any financial assets on their own.  If you do not specify otherwise, and if your children are still minors when you die, then their guardian will take care of the property for the children until the children reach the age of majority, which is 18 in most states.  Most 18-year olds are not capable of managing large (or even modest) sums of money wisely, and putting them in a position where they are forced to do that may jeopardize the funds you set aside for their college education, to get them set up in business, pay for a wedding, etc.  It is usually much better to have the property placed in trust.  In a trust, you can name a responsible adult to take care of the money for your children and use the money to pay for their health, education, maintenance, and support, as appropriate.  We usually recommend that the assets stay in the trust and not be given directly to the children until their twenty-fifth birthday.  

I Want My Parents to be the Guardians of our Children, but My Spouse Disagrees.  Do We Have to Agree on the Appointment of Guardians?
You don't have to, but it's probably a good idea to try to reach agreement.  The guardianship provision normally doesn't take effect, unless both parents die at or about the same time.  If that happens, and if the two Wills nominate different guardians, then the court will have to decide who the guardian will be.  That may cause undue hardship on all parties concerned, as well as considerable expense, which your estate may have to pay, which may leave less for your children to inherit.

        If you absolutely can't reach an agreement, name whomever you want and then try to outlive your spouse, because whichever spouse dies last has the best likelihood of having the deciding voice in naming the guardian.

Can I Establish A Trust? 
A trust is a good idea, especially if you have young children.  In a trust arrangement, the property is not given directly to the beneficiary, but is given to a trustee, who holds, manages, and invests the property or assets, and uses them for the benefit of the beneficiary.  If you want insurance proceeds to be paid to the trustee named in your Will, then you should make sure that you specify that in your insurance contract. 

What Is An Executor?
An executor (executrix, if female) is the person named in your Will to manage and settle your estate.  You should also consider naming an alternate executor to serve in the event that the primary executor is unable or unwilling to serve.  


The executor performs the following functions:



(  Safeguard the estate's property; 



(  Inventory the property; 



(  Submit accounts and inventories to the court as required; 

         
(  Pay the debts and expenses of the decedent (including funeral and burial expenses and costs of last illness or outstanding medical bills); 


(  Pay federal and state taxes; and 


(  Distribute the estate to the beneficiaries named in the Will or, if no beneficiaries are surviving, then to the next-of-kin. 

Must the Executor, Guardian, and Trustee Be the Same Person?

No.  They can be the same person, if you choose; but those individuals perform very different tasks and are not required to be the same person.  For example, the executor and trustee may be required to perform specialized tasks, such as investing insurance proceeds for young children, but they don't necessarily need to know very much about raising children.  The guardian, on the other hand, should have good child-rearing skills, but might not need to know very much about financial matters.  Since different abilities are needed in different roles, it would not be unusual to name different people to serve in the different roles.    

Is It Possible To Ensure That the Executor, Guardian, and Trustee Will Not Abuse Their Positions of Trust?
If you aren't absolutely sure that your designees Will follow your instructions, you can put a requirement in your Will that your executor, trustee, guardian, and all substitutes post a bond or other security prior to starting their duties.  A bond is like an insurance policy.  If your executor, for example, steals all the money, the bonding company Will reimburse your heirs for the money stolen.  Bonds cost money, of course, and your estate pays the cost.  The cost, however, is usually not very much.

Does A Will Make Probating My Estate Cost More? 
No, quite the contrary!  It often costs less to administer an estate if there's a Will than if there is no Will.  A properly drafted Will can take advantage of federal and state tax loopholes, control the requirement of posting bond, and avoid the expense of litigating the appointment of a guardian.  

Will My Heirs Be Subject To Estate Taxes?
Probably not.  Most states follow the federal rules, which as of 2002 allow you to pass up to $1,000,000 in money or property to almost anyone you want, without paying any federal estate taxes.  Anything over $1,000,000 is subject to estate tax, unless the beneficiary is a surviving spouse, in which case there is no estate tax at all, regardless of the amount, provided the surviving spouse is an American citizen.  For estate tax purposes, one-half of the value of most jointly owned property and the value of any life insurance policies you own is included in the value of your estate, even though those assets are usually not disposed of under your Will.  If the value of your estate, including jointly owned assets and insurance policies, substantially exceeds $1,000,000, you ought to consult an estate planner or legal assistance attorney.  There are some fairly simple strategies that allow a husband and wife to pass up to $2,000,000 without paying any federal estate tax, which is a pretty good deal, since the estate tax starts at 18% and may be as high as 50% on the taxable portion of your estate.  Your estate, not your heirs, by the way, almost always pays the estate tax.

What Else Should I Know About My Will?
Your Will is basically a judicially recognized and enforceable way of passing on information and instructions after your death.  There are other, less formal, but more flexible ways of passing on information.  One of the best ways is to write an informal letter or memorandum to your executor to give him or her additional instructions about specific issues.  For example, an informal letter can be very useful for giving small gifts of primarily sentimental value to friends or relatives, but don't use it to pass valuable property or real estate, because an informal letter is not legally binding.  

        If you have any special requests concerning your funeral, burial, or other final instructions, you can put those in the letter too.  The letter should list the names, addresses, and phone numbers of any relatives, friends, beneficiaries, executors, and guardians named in the Will, and any financial assets, real estate, or insurance policies you own, so that your executor can locate your property and beneficiaries after your death.  Keep the letter with your Will, but don't staple it or attach it to the Will.  Attaching an unexecuted letter to your Will may destroy the Will's legal validity.  An informal letter is very flexible.  Since it is not part of the Will, you can change it whenever you want without going through the hassle of formally executing a new Will.  However, for technical reasons, it is usually a good idea to date the informal letter with the same date as your Will.


Making Your Last Will is distributed by the Northern Law Center, located in Building 318 on SHAPE.  Our office hours are 0900 to 1700 Monday through Friday.  You may call us for an appointment at 423-4868.  Check out our web site at www.80asg.army.mil for other helpful information on other legal topics.



































