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Northern Law Center

Preventive Law Series

Keeping You Informed On Personal Legal Affairs
The Uniformed Services Former Spouses’ Protection Act (USFSPA)
Q.
What is USFSPA?

A.
USFSPA is a law enacted by Congress to offer some protection to certain former spouses of soldiers.  It allows states to divide military pensions as marital property upon divorce.  It allows some former spouses through a court order to be awarded a share of military retirement pay by direct payment from a military Finance Center and to obtain certain other benefits.

Q.
What is retirement pay?

A.
Retirement pay is the total monthly retired pay to which a member is entitled.  It does not include disability pay, federal debts and taxes, state and local income taxes, government life insurance premiums, or Survivor Benefit Plan annuity premium payments.

Q.
Can I get child support or alimony taken out of my spouse’s retirement pay and sent directly to me?

A.
Yes.  In order to receive direct payment from the Defense Finance & Accounting Service (DFAS) for alimony and child support under the Act, you will need to get a court order directing payment of child support or alimony.  The court order does not have to state specifically that the award is made as direct payment of retirement pay.  The court order and/or other documents served with the court order must identify the soldier concerned and, if possible, the Social Security number of the soldier.

Q.
 If part of the retirement pay is awarded as my property upon divorce, how do I obtain direct payment from DFAS?

A.
You must meet the “10-year test” in order to receive direct payment under the Act.  You, the former spouse, must have been married to the servicemember for a period of 10 years or more, during which the member performed at least 10 years of creditable service for retirement purposes.  Further, if you meet the test, you must get a court order specifically stating that the award shall be made as direct payment of retirement pay.

Q.
Do all states allow military retired pay to be divided as marital or community property?
A.
No.  Most states have case law or legislation that allows the division of military pensions as marital property.  You should check the laws of the state where you presently live and the home state or domicile of the soldier.  You should also consult a legal assistance attorney as to pension division in specific states.

Q.
What happens to the award when I die?

A.
Under USFSPA, your rights to the military pension end upon your death.  Payments cannot be made to your estate, survivors, or heirs.

Q.
Do I still continue to receive the benefits after the soldier dies?

A.
It depends.  Federal law states that, in the event the retired soldier dies, the person receiving the award shall receive no further benefits unless the soldier has elected the Survivor Benefit Plan (SBP).  Payments will continue if SBP coverage has been chosen.

Q.
Is there a maximum amount that I can receive under USFSPA or state law?
A.
Yes.  Both state law and USFSPA limit pension division awards to 50 per cent of the net retirement pay, regardless of whether the pay is awarded as child support, alimony, or marital property to be directly paid from the Finance Center.  There are certain limited exceptions in the event of multiple court orders involving different spouses.

Q.
What can I do if the soldier owes more than the amount under USFSPA?

A.
If this happens, the Finance Center cannot help you.  You will need to take action directly against the individual soldier through the courts for amounts in excess of 50 per cent of the monthly retired pay.

Q.
Besides retirement pay, what other benefits can I receive under USFSPA?
A.
If you are a former spouse and meet certain requirements, you may be able to receive medical, dental, commissary and post exchange privileges.

Q.
Can I receive full benefits?

A.
You can receive full benefits if you meet the “20/20/20 test”.  This three-part test requires that you must have been married to the soldier for at least a period of 20 years.  The soldier must have performed at least 20 years of active creditable service toward retirement.  Finally, at least 20 years of the marriage must be concurrent with at least 20 years of active service.  You must meet all three parts of the test.

Q.
Does the date of the divorce decree matter if I meet the “20/20/20 test”?

A.
No.  If you meet the test, you are eligible to receive full benefits regardless of the date of the divorce decree.

Q.
If I do not meet the “20/20/20 test” for full benefits, are there other benefits available?
A.
Yes.  You may be able to receive permanent medical benefits if the divorce decree was final before 1 April 1985 and you meet the “20/20/15 test”.

Q.
What are the criteria for the “20/20/15 test”?

A.
You must have been married to the soldier for at least 20 years during which the member performed at least 20 years of creditable service towards retirement.  Finally, at least 15 years of the marriage must have been concurrent with 20 years of service.  Again, as with the “20/20/20 test”, you must meet all parts of the test.

Q.
If I receive full benefits, can I be covered by other medical insurance?

A.
Under either test, if you receive full benefits you cannot be covered by any employer-sponsored medical coverage.   You can, however, refuse your employer-sponsored medical benefits and retain the military medical benefits.  You will not be disqualified if you have individually obtained medical insurance.

Q.
May I retain the full benefits if I remarry?

A.
No.  You must remain unmarried under either test.  Any subsequent remarriage eliminates the benefits, even if you are widowed or divorced later.

Q.
If I meet the “20/20/15 test”, but my divorce decree is final after 1 April 1985, am I still eligible for benefits?

A.
Yes.  You are entitled to two years of transitional benefits, after which you will have the right to convert to a private health plan set up by the Defense Department.   But you must remain unmarried and not have the employer-sponsored medical coverage. 







